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PROVIDING FOR THE USE OF LANDS IN THE GARRISON
DA11 PROJECT BY THE THREE AFFILIATED TRIBES OF
THE FORT BERTHOLD RESERVATION

JuLY

Mr.

BURDICK,

12, 1962.-0rdered

to be printed

from the Committee on Interior and Insular Affairs,
submitted the following

REPORT
[To accompany S. 1161]

The Committee on Interior and Insular Affairs, to whom was
referred the bill (S. 1161) to provide for the use of lands in the Garrison
Dam project by the Three Affiliated Tribes of the Fort Berthold
Reservation, having considered the same, report favorably thereon
with an amendment and recommend that the bill as amended do pass.
The amendment is as follows:
On page 1, strike all after the enacting clause and insert the
following:
Subject to the right of the United States to occupy, use, and control the lands
acquired by the United States within the Fort Berthold Reservation for the construction, operation, and maintenance of the Garrison Dam and Reservoir
project pursuant to the Floo<l Control Act of 1944, approved December 22, 1944,
and amendatory laws, as determined necessary by the Secretary of the Army
adequately to serve said purposes, the Three Affiliated Tribes of the Fort Berthold
Reservation shall be permitted to graze stock without charge on such former
Indian land as the Secretary of the Army determines is not devoted to other
beneficial useR, and to lease such land for grazing purposes to members or nonmembers of the tribes on such terms and conditionR aR the Secretary of the Interior
may pre"'.crihe. The foregoing grant of grazing privileges shall be subject to rights
under existing grazing leases and permits.
PURPOSE

The purpose of S. 1161, as amended, introduced by Senators
Burdick and Young of North Dakota, is to give permission to the
Three Affiliated Tribes of the Fort Berthold Reservation, N. Dak.,
to graze stock without, charge on the former Indian lands acquired
by the United States for Garrison Dam and Reservoir.
85006
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By the act of October 29, 1949 (63 Stat. 1062) the Federal Government acquired approximately 152,000 acres of individual and tribal
Indian land for the Garrison project.
The Indians were paid
$12,605,625 for all of the right, title, and interest in the lands, including
intangible damages.
Approximately 52,000 acres of the total amount of Indian land
taken is suited to grazing and has been leased by the Corps of Engineers for that. purpose at an annual rental of about $30,000. S. 1161.
if enacted, would grant the Three Affiliated Tribes a grazing privileg~on the lands adjoining the Garrison Reservoir. The language of the·
bill, as amended, would permit the Three Affiliated Tribes of the Fort
Berthold Reservation to graze stock without charge on such former
Indian land as the Secretary of the Army determines is not devoted
to recreational or other beneficial use. It is intended by this language
that none of the rights acquired by the Government by virtue of its
purchase of the land will be impaired.
The tribe would be permitted to lease these lands for grazing
purposes to members or nonmembers on terms and conditions prescribed by the Secretary of the Interior. The granting of grazing
privileges to the Fort Berthold Indians is subject to rights under
existing grazing leases and permits.
COMMITTEE AMENDMENT

The bill, as amended by the committee, contains language similar
to that previously adopted in H.R. 5144 and H.R. 5165, relating to the
acquisition of lands for Big Bend Dam and Reservoir in South Dakota
from the Lower Brule and Crow Creek Indian Tribes. Representatives of the Department of the Interior and the Army Engineers
expressed the opinion that the bill as reported will aid in resolving the
longstanding problem of grazing on the lands in the Garrison Reservoir
in North Dakota. Further, it will materially benefit and stabilize
the Indian livestock industry which was severely restricted by the
construction of the Garrison project.
DEPARTMENTAL

REPORTS

The reports of the Department of the Interior, the Bureau of the
Budget, and the Department of the Army, explaining in detail ~he
background of the leasing problem on the Fort Berthold Reservat10n
and recommending enactment of corrective legislation, are set forth
below:
U.S. DEPARTMENTOF THE INTERIOR,
OFFICE OF THE SECRE'l'ARY,
Washington, D.C., April 23, 1962.
Hon. CLINTONP. ANDERSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR SENATORANDERSON:Your committee has requested a report
on S. 1161, a bill to provide. for the use of lands in the Garrison Dum
project by the Three Affiliated Tribes of the Fort Berthold Reservation.
We recommend that the bill be enacted if it is amended as suggested
below.
The bill gives to the Three Affiliated Tribes of the Fort Berthold
Reservation the exclusive right to use for grazing purposes all lands
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:Requiredby the United St~tes within the rese~vation that lie _betw_een
the shoreline of the Garrison Dam Reservmr and the takmg hne.
The right of use is without cost,. and the tribes are authorized to lease
the land for grazing purposes under regulations of the Secretary of
the Interior.
The lands arc presently under the control of the Corps of Engineers,
Department of the Army, and are leased by that Department.
The bill is similar to, but not the same as, legislation enacted for
the Oahe and Fort Randall Dams, and bills currently under consideration for the Big Bend Dam.
In the case of the Oahe Dam, the Cheyenne River Tribe and its
members were given "the right to graze stock on land between the
level of the reservoir and the taking line" (Public Law 83-776, act of
September 3, 1954, 66 Stat. 1191). The Standing Rock Tribe and its
members were given "exclusive permission, without cost, to graze
stock on the land between the water level of the reservoir and the
exterior boundary of the taking area" (Public Law 85-915, act of
September 2, 1958, 72 Stat. 1762).
In the case of the Fort Randall Dam, the Crow Creek and Lower
Brule Tribes and their members were given the same "exclusive permission" that was given to Standing Rock (Public Law 85-916, 85-923,
acts of September 2, 1958, 72 Stat. 1766, 1773).
In the case of the Big Bend Dam, the bills as they were passed by
the House of Representatives in the 87th Congress, 1st session, provide
as follows:
"Subject to the right of the United States to occupy, use, and control trust and restricted lands acquired by this Act and heretofore
acquired in condemnation action civil numbered 335 for the construction, operation, and maintenance of the Big Bend Dam and Reservoir project pursuant to the Flood Control Act of 1944, approved
December 22, 1944, and amendatory laws, as determined necessary
by the Secretary of the Army adequately to serve said purposes, the
Crow Creek Sioux Tribe and the individual members thereof shall be
permitted, after the Big Bend Dam gates are closed and the waters
of the Missouri River impounded, to graze stock without charge for
a period of five years on such of the land described in this section as
lies between the level of the reservoir and the taking line described
in section 16 of this Act and as is not devoted to other beneficial
uses" (R.R. 5165 and H.R. 5144).
These variations of language raise the following problems:
1. Should the grant be in terms of a right or a privilege? We
recommend that it be in the terms of a privilege.
2. Should the grazing privilege be subject to the needs of the flood
control project? We believe that it should.
3. Should the grazing privilege be limited to use by the Indians
themselves, or should the Indians be authorized to lease the lands for
grazing purposes? We recommend the latter.
4. Should the grazing privilege be limited to a period of 5 years?
We recommend that it should not.
5. Should the grazing privilege· be exclusive, or should it be limited
to lands that are not devoted to some other beneficial use by the
Department of the Army (such as recreation)? We have no objection
to such limitation.
6. Should the grazing privilege be limited to lands acquired from
the Indians, or should it also apply to project lands within the reserva~
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tion that were acquired from non-Indians? We recommend the
latter.
Language to include the foregoing recommendations could be along
the following lines:
"Subject to the right of the United States to occupy, use, and
control the lands acquired by the United States within the Fort.
Berthold Reservation for the construction, operation, and maintenance of the Garrison Dam and Reservoir project pursuant to the
Flood Control Act of' 1944, approved December 22, 1944, and amendatory laws, as determined necessary by the Secretary of the Arm}r
adequately to serve said purposes, the Three Affiliated Tribes of the·
Fort Berthold Reservation shall be permitted to graze stock without
charge on such land as is not devoted to other beneficial uses, and to
lease such land for grazing purposes to members or nonmembers of
the tribes on such terms and conditions as the Secretary of the Interior
may prescribe. The foregoing grant of grazing privileges shall be
subject to rights under existing grazing leases and permits."
The livestock industry potential was materially reduced on the
Fort Berthold Reservation by the Garrison project, and the Indian&
would be materially benefited by the enactment of legislation along
the foregoing lines.
There are approximately 62,988 acres of lands in the project suitable
for grazing. The Indians are using 27,429 acres with a grazing capacity of 900 animal units year long. Non-Indians are using 25,550
acres with a grazing capacity of 1,100 animal units. The reservation
trust rangelands lying adjacent to the taking area are in established
range units. In some instances the lessee of the taking area lands
adjoining Indian land does not control the Indian range unit. This
leads to intermingling of livestock, trespass, and friction over use.
This bill would make it possible to develop better use patterns that
would largely eliminate these difficulties. Moreover, the Indian livestock industry, made up of small operators, would be further stabilized
in that it would not be necessary for the Indians to engage in competitive bidding, which could result in loss of their grazing privileges
on the taking area.
The Bureau of the Budget has advised that there is no objection to
the presentation of this report from the standpoint of the administration's program.
Sincerely yours)
JoHN
A. CARVER, Jr.,
Assistant Secretary of the Interior.
EXECUTIVE

OFFICE

OF THE PRESIDENT,
BUREAU
OF THE BUDGET,

Washington, D.O., April 18, 1962.
Hon. CLIN'rON P. ANDERSON,
C~airman, Committee on Interior and Insular Affairs, U.S. Senater
New Senate OfficeBuilding, Washington, D.C.
DEAR MR. CHAIRMAN:This is in reply to your requrst for the
views of the Bureau of the BudO'et on S. 1161, a bill to provide for
the use of lands in the Garrison Dam project by the Three Affiliated
Tribes of the Fort Berthold Reservation.
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The bill would give the Three Aflilia.ted Tribes of the Fort Berthold
Reservation the exclusive right to use for grazing purposes, without
cost, all lands acquired by the United States within the reservation
that lie between the shoreline of the Garrison Reservoir and the taking
line. The tribes would also be given the right to lease such land for
grazing purposes.
Previous legislation providing for the acquisition of Indian land in
the Oahe and Fort Randall Reservoirs and bills currently under consideration for the Big Bend Reservoir include different provisions
relating to the use of land adjacent to the reservoirs by the tribes for
grazing purposes. In our reports on S. 1251 and S. 1252, bills relating
to the Big Bend Reservoir, we noted that the grazing provisions in
these bills would go beyond those in earlier legislative settlements by
giving the tribes the right to graze stock without cost or to lease to
non-Indians for grazing purposes land within the reservation acquired
from non-Indians. The reports suggested that the committee consider the merit of the provisions in S. 1251 and S. 1252 in relation to
previous settlements with other tribes. We believe these comments
are also applicable to S. 1161.
Subject to the above, the Bureau of the Budget would have no
objection to the enactment of S. 1161.
Sincere]y yours,
PHILLIP

S.

HUGHES,

Assistant Director for Legislative Reference.
DEPARTMENTOF THE ARMY,
Washington, D.C., April 24, 1962.
Hon. CLINTONP. ANDERSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate.
. DEARMR. CHAIRMAN:Reference is made to your request for the
views of the Department of the Army with respect to S. 1161, 87th
Congress, a bill to provide for the use of lands in the Garrison Dam
project by the Three Affiliated Tribes of the Fort Berthold Reservation.
The purpose of the bill is to confer on the Three Affiliated Tribes
of the Fort Berthold Reservation and the members thereof, the
exclusive right, without cost, to use all lands owned by the United
States on the Fort Berthold Reservation lying between the shoreline
of the Garrison Dam and Reservoir and the exterior boundaries of
the 9"arrison Dam project for grazing purposes, subject to existing
graz~ngleases, and further including the right to lease such lands for
gr8:zmg to members or nonmembers on terms and conditions prescribed by the Secretary of the Interior.
Tho Department of the Army has considered the above-mentioned
bill.
The War Department Civil Appropriation Act, 1948, approved ,July
31, 1947 (61 Stat. 685, 690) provided $5,105,625 for the acquisition of
lands and rights therein in so much of the Fort Berthold Reservation
as lay within the taking line of the Garrison Reservoir, including all
elemen~s of value, severance damages, and reestablishment and
relocation costs. This amount was made available to the Indians
subject to the condition that a contract between the United States
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and the Three Affiliated Tribes be negotiated and approved by a
majority of their adult members, providing for the conveyance of land
and interests therein. The act preserved the right of the Indians to
sue in the Court of Claims under the act of August 13, 1946 (60 Stat.
1049, 1055) for any added alleged damages sustained by the taking
"on account of any treaty obligation of the Government or any
intangible cost of reestablishment or relocation" for which the tribes
would not be compensated by the $5,105,625.
A contract was entered into on May 20, 1948, and submitted to
Congress for ratification. Article X of the contra.ct provided for the
reservation of grazing and hunting and fishing rights. However, the
provisions of the contract relating to these rights were deleted from
House Joint Resolution 33, 81st Congress, prior to its enactment as the
joint resolution of Congress approved October 29, 1949 (63 Stat. 1062)
when the compensation provided for in the contract was increased from
$5,105,625 to $12,605,625. The additional $7,500,000 was to be "in
full satisfaction of (1) all claims, rights, demands, and judgments of
said tribes or allottees or heirs thereof arising out of this act and not
compensated for out of the said $5,105,625; (2) and of all other rights,
claims, demands, and judgments of said tribes, individual allottees, or
heirs thereof, of any nature whatsoever existing on the date of enactment of this act, whether of tangible or intangible nature and whether
or not cognizable in law or equity in connection with the taking of
said land and the construction of said Garrison Dam project."
Most of the lands involved in this bill aggregating 62,988 acres,
are under lease. Of this acreage 27,429 acres are leased to former
Indian owners, 25,217 acres are leased to non-Indians who were
former tenants of Indians, and 10,342 acres leased by bid to nonIndians on lands not previously leased by the Indians. The annual
rental for the 1961 rental year totals $30,106.59. In accordance
with section 7 of the act of August 18, 1941, as amended (55 Stat.
638, 650, 68 Stat. 1266), 75 percent of the rental collected is paid
to the State of North Dakota for the benefit of the counties in which
the land is situated.
It is suggested that the committee review the need to provide more
complete legislative guidelines if S. 1161 or similar legislation is
enacted. This suggestion is made because of matters that have
arisen in the administration by this Department of three acts of
September 2, 1958 (72 Stat. 1762, 1766, 1773), which, among other
things, granted privileges in lands at the Oahe and Fort Randall
Dam and Reservoir projects to other Indian tribes similar to these
proposed to be conferred by S. 1161 upon the three affiliated tribes
of the Fort Berthold Reservation at the Garrison project. The
Indians involved in these other projects have asserted that the exclusive privilege to graze stock, without cost, vests in them a!>solute
rights which cannot be regulated by an implementing permit from
this Department through which we sought to assure that the use
would not interfere with project development. They h~ve further
asserted that the legislation (1) gives the Indians the rig?t to '!88
lands without regard to whether they were owned by _Indians pr!or
to acquisition by the United States; (2) entitles the tribe to receive
the proceeds from rentals on non-Indian lands between the date of
the closure of the dam gates and the passage of the abov_e-referenced
legislation; (3) entitles the former Indian owners or the tribe, through
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the Bureau of Indian Affairs or directly, to lease the lands involved:
to non-Indians with the tribe to retain the proceeds; and (4) pre-eludes the Department of the Army from establishing within that
area a developed public access to the shoreline of the reservoir inaccordance with section 209 of the Flood Control Act of 1954 (68Stat. 1266), which requires that the water areas of reservoirs be opento the public generally, without charge.
S. 1161, as written, differs from the aforementioned acts relative
to grazing benefits in that it specificalJy (1) grants an "exclusive right"
without cost; (2) includes all lands owned by the United States:
within the reservation without regard to previous ownership; and
(3) grants a right to lease to others on terms and conditions pre-scribed by the Secretary of the Interior. In its present form S. 1161
might lead to serious impairment in the operation of the reservoir
project and the development of public use facilities as required by
existing statutes.
In the event that the committee gives favorable consideration to
the purpose of S. 1161, it is recommended that the bill be amended to
provide (1) the use authorized shall be by permission rather than an
exclusive right; (2) the use authorized shall be limited to those lands
acquired from the Indian tribes or its members; and (3) the use
authorized shall be subject to the right of the United States to occupy,
use, and control the lands involved herein for the operation, maintenance, and development of the Garrison Dam and Reservoir project,
including public access areas, pursuant to the Flood Control Act of
1944 and amendatory laws, as determined necessary by the Secretary
of the Army.
Enactment, of this measure would result in the loss of rental derived
from the leasing of the affected land and eliminate payments for the
benefit of the county or counties involved.
The Bureau of the Budget advises that from the standpoint of the
administration's program, there is no objection to the presentation of
this report for the consideration of the committee.
Sincerely yours,
ELVIS

J.

STAHR,

Jr.,

Secretary oJ the Army.
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